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Court of Appeals of the District of Golumbii. 


No. 4083. 

James L. Karrick, &c., Plaintiff in Error, 

vs. 

W. B. McEachern. 


a At Law. 

Number 94204. 

James L. Karrick, Trading the Monmouth Hotel Company, 

Plaintiff in Error, 

vs. 

W. B. McEachern, Defendant in Error. • 

1 Municipal Court of the District of Columbia. 

At Law. 

No. 94204. 

James L. Karrick, Trading as the Monmouth Hotel Co., Plaintiff 

in Error, 

vs. 

W. B. McEachern, Defendant in Error. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 
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JAMES L. KABBICK VS. W. B. MC EACHEEK. 


Declaration. 

Filed August 16, 1923. 

In the Municipal Court of the District of Columbia. 


No. 94204. 


James L. Kabbick, Trading as the Monmouth Hotel Co., Plaintiff, 

vs. 

W. B. McEachebn, 452 Chastleton Apartments, Defendant. 

The plaintiff, James L. Karrick, trading as the Monmouth Hotel 
Co., sues the defendant, W. B. McEachern, for money payable by 
the defendant to the plaintiff for goods sold and delivered by the 
plaintiff to the defendant; and for work done and materials provided 
by the plaintiff for the defendant at his request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plain¬ 
tiff for the defendant at his request ; and for money received by the 
defendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between them. 
And the plaintiff claims Three Hundred and Forty Dollars ($340.- 
00), with interest from the 1st day of August, A. D. 1923, according 
to the bill of particulars hereto annexed. 

CHAPIN B. BAUMAN, 

Attorney for Plaintiff. 


2 Affidavit of Merit. 

Filed August 16, 1923. 

Distbict of Columbia, To wit: 

Harry S. Plager, being first duly sworn according to law T , upon 
oath deposes and says: that he is the duly authorized agent of James 
L. Karrick, the person named as plaintiff in the above entitled cause, 
wherein W. B. McEachern is named defendant; that he has personal 
knowledge of the matters and things hereinafter set forth; that the 
plaintiff has a just cause of action against said named defendant ; 
that said cause of action is for money due and payable by the defend¬ 
ant to the plaintiff for rent of Apartment No. 806 in the Monmouth 
Hotel, situate at No. 1819 G Street, Northwest, in the District of Co¬ 
lumbia, a statement of which is hereto attached as a bill of particu¬ 
lars and hereby referred to and made a part of this affidvit; that the 
rent charged is just and reasonable, and the amount agreed to be 
paid by the defendant; and there is justly due and owing to the 
plaintiff from the defendant the sum of Three Hundred and Forty 
bollars ($340.00), with interest from the 1st day of August, A. D. 
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1923, exclusive of all set-offs and just grounds of defense, besides costs 
of this suit. 

(Signed) HARRY S. PLAGER. 

Subscribed and sworn to before me this 15th day of August, A. D. 
1923. 

[seal.] CHAS. H. BAUMAN, 

Notary Public, D. C. 


Bill of Particulars. 

Filed August 16, 1923. 

W. B. McEachern to James L. Karrick, Trading as the Monmouth 

Hotel Co., Dr. 


To rent of Apartment No. 806 in the Monmouth Hotel for 

the year 1922. $720.00 

To rent of Apartment No. 806 in the Monmouth Hotel for 

the months of January to August 1, 1923, inclusive.... 420.00 

3 By cash. $800.00 

Balance . 340.00 


Total amount claimed, Three Hundred and Forty Dollars ($340.- 
00), with interest from the 1st day of August, A. D. 1923, besides 
costs of this suit. 

Affidavit of Defense. 

Filed September 6, 1923. 

District of Columbia, To wit: 

\V. B. McEachern, being first duly sworn on oath, deposes and 
says that he is the person named as defendant in the above entitled 
case in which James L. Karrick is plaintiff; affiant denies the right 
of the plaintiff to recover in this action the whole or any part of the 
amount claimed in the declaration and bill of particulars and that 
he has a just and complete defense to the whole of plaintiff’s claim as 
set up in his said declaration and bill of particulars, the grounds of 
which are as follows: 

Affiant says he acquired the use and occupation of the premises 
known as Apartment No. 806, Monmouth Hotel, 1819 G Street, 
Northwest, under an agreement with the said plaintiff; that pursuant 
to said agreement he entered into such use and occupation and paid 
renCin accordance with the terms of said agreement from the time of 
his entry until August 1, 1923, when he quit and vacated said prem¬ 
ises; that he never has been and is not now in default in payment of 
rent as fixed by the said agreement and that he is, therefore, not in¬ 
debted to this plaintiff for rent as set forth in said plaintiff’s declara- J 
tion and bill of particulars. % 

(Signed) W. B. McEACHERN. | 
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JAMES L. KARBICK VS. W. B. MC EACHEBN. 


Subscribed and sworn to before me this 6th day of Sept., 1923. 

BLANCHE NEFF, 
Notary Public, D. C. 


Memorandum. 


September 7, 1923.—Stipulation in open court that bill of par¬ 
ticulars may be amended to give credit for $730.00 only, leaving bal¬ 
ance sued for $410.00. Mary O’Toole, Judge. 

4 Finding. 

September 13, 1923. 

Suit to Recover a Balance of $410.00 on account of Rent of Apart¬ 
ment 806, The Monmouth, for the Year 1922, and August 1, 
1923. 

At the trial the facts developed that defendant entered said apart¬ 
ment agreeing to pay $60.00 per month therefor, and paid at that rate 
until March 1, 1922. That the amount per month was modified by 
the Rent Commission on petition duly filed to $42.50 and later in¬ 
creased to $55.00, which amounts defendant paid; that on appeal 
duly taken the Court of Appeals reversed said determinations of the 
Rent Commission, and ordered the petitions dismissed. The plain¬ 
tiff contends that by reason thereof defendant owes the difference be¬ 
tween the amount of rent paid and that which he agreed to pay, aggre¬ 
gating $410.00, that rent at the rate of $60.00 per month was de¬ 
manded at all times, and the lesser rent disputed. 

Defendant offered in evidence a check, (Ex. A for D.), dated No¬ 
vember 30, 1922, for $55.00, with notation on the face thereof, 
“Rent of apartment 806 in full to Nov. 30,1922,” which was accepted 
by plaintiff and cashed. Similarly checks, (Ex. B to G, inclusive), 
dated January 3, March 5, April 2, April 30, June 4 and July 3, 
1923, for $5o.00 each, bearing substantially the same notation on 
the face in each case, were offered and received in evidence, the en¬ 
dorsements of the plaintiff thereon being acknowledged. Also check 
dated July 27, 1923, (Ex. H), for $60.00, payable to the order of 
plaintiff, bearing a notation on its face, “Rent apartment 806 for 
July,” was received and cashed by plaintiff. Defendant also offered 
in evidence a letter, (Ex. I), dated September 23, 1922, written by de¬ 
fendant to plaintiff stating the account between them under the deter¬ 
minations of the Rent Commission and striking a balance due of 
$50.00, and enclosed a certified check for that amount, which plain¬ 
tiff acknowledged had been accepted and credited. 

In support of this suit plaintiff cites Section 110 of the original 
Ball Rent Act and as amended May 22,1922. The rent having been 
decreased, we do not see how these sections apply to a suit by the 
landlord; and, in any event, the entire proceedings before the Rent 
Commission having been dismissed by the Court of Appeals, the Ball 
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Rent Act can have no application to the suit before us. Hence the | 
ordinary remedies at law must apply. 

The amount of the rent being in dispute, Ex. I and the certified 
check accompanying it, as well as the checks with the notations 
thereon having been accepted and cashed, the plaintiff, in view of the 
well settled law of accord and satisfaction, can not maintain this suit. 

Finding for defendant as of September 13, 1923. 

(Signed). MARY O’TOOLE, 

Judge. 

o Memorandum. 

September 18, 1923.—Upon motion of plaintiff to extend the time 
(for 30 days) to hear motion for new trial to be heard on September 
24 at 11 o’clock A. M.; wherefore, it is ordered that said motion be 
and the same is hereby granted. 

Judgment. 

October 18, 1923. 

Upon consideration of plaintiff’s motion in the above entitled 
cause filed herein and moves the Court for a new trial, it is ordered 
that said motion be and the same is hereby overruled and judgment 
and finding entered. Wherefore it is considered that plaintiff take 
nothing by this action, defendant go hence without day, be for noth¬ 
ing held, and defendant recover his cost of defense. Exceptions 
noted. 

Memorandum. 

November 21, 1923.—On motion of plaintiff to extend the time 
within which to hear bill of exceptions—granted and the time ex¬ 
tended for 30 days. 

Assignment of Eri'ors. 

Filed December 10, 1923. 

The Court erred: 

4 

1. In its conclusions of law. 

2. In holding the defendant entitled to judgment upon the evi¬ 
dence.. 

3. In finding for the defendant and refusing to find for the plain- 
tiff. 

4. In finding the evidence proved an accord and satisfaction. 

5. In holding the plaintiff not entitled to recover under the Ball 
Law. 

6. In entering judgment for the defendant. 

7. In holding the finding of facts sufficient to sustain the conclu¬ 
sions of law or judgment. 

CHAPIN B. BAUMAN, -j 

Attorney for Plaintiff. 
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Service of a copy of the above acknowledged this 7th day of De- 
ber, A. D. 1923. 

J. N. HALPER, 

A ttomey for Defendant. 

6 Bill of Exceptions. 

Filed December 19, 1923. 


Be it remembered that the above entitled cause came on for hear¬ 
ing on the 7th day of September, A. D. 1923, before the Honorable 
Mary O’Toole, one of the Judges of the Municipal Court of the Dis¬ 
trict of ColumDia, and it was stipulated in open Court by and between 
the parties, through their respective counsel, that the bill of particu¬ 
lars filed herein should be amended to give the defendant credit for 
Seven Hundred and Thirty Dollars ($730.00) only, instead of Eight 
hundred Dollars ($800.00) and leaving a balance sued for of Four 
hundred and Ten Dollars ($410.00) instead of Three hundred and 
Forty Dollars ($340.00). 

Whereupon, the plaintiff, to maintain the issues upon his part 
joined, adduced testimony tending to prove that the defendant rented 
Apartment No. 806 in the Monmouth Hotel, on or about June, 
1919, agreeing to pay a monthly rental therefor of Sixty Dollars 
($60.00) per month; that the defendant paid the rent for said 
apartment at the rate of $60.00 per month up to April 1, 1922; that 
the monthly rental of $60.00 for said apartment was, upon petition 
duly filed with the Rent Commission of the District of Columbia, 
modified and fixed by said Commission at Forty-two and 50/100 
Dollars ($42.50) from January 28, 1920 to January 28, 1921, and at 
Fifty-five Dollars ($55.00) per month from and after January 28, 
1921; that on appeal duly taken from said decision of the Rent Com¬ 
mission by the plaintiff, the Court of Appeals of the District of Co¬ 
lumbia reversed said determination of the Rent Commission and 
ordered the petition dismissed; that after April 1,1922, and up to the 
time of the reversal of said decision of the Rent Commission, by the 
Court of Appeals, the defendant paid only the amount of rent re¬ 
quired to be paid under the Rent Commission’s determination; that 
this left a balance owing to the plaintiff of Four hundred and Ten 
Dollars ($410.00) up to August 1,1923, being the difference between 
the amount originally agreed to be paid by the defendant, and the 
amount which he paid under the Rent Commission’s determination; 
that the rent, at the rate of Sixty dollars ($60.00) per month, was 
demanded at all times, and the lesser rent disputed. 

Whereupon the defendant offered in evidence, without objection, 
a letter dated September 23, 1922, written by the defendant to the 
plaintiff, stating the account between them under the determina¬ 
tion of the Rent Commission, and striking a balance due, up to and 
including September 30, 1922, of Fifty Dollars ($50.00) and en¬ 
closed a certified check for that amount, which check was offered in 
evidence with the plaintiff’s endorsement on the same, and which 
check counsel for the plaintiff acknowledged had been accepted and 
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credited. Said letter dated September 23, 1922, was in words and 
figures as follows: 

“ Washington, D. C., September 23,1923. 

“The Monmouth Hotel Co., 
c/o Filedity Storage Co., 

1420 You Street N. W., 

City. 

“Gentlemen : 

“In accordance with the decision of the Rent Commission of May 
15th, 1922, fixing the rent of Apartment #806, The Monmouth 
Hotel, 1819 G St., N. W. r at $42.50 per month for twelve months 
from January 28th, 1920 and $55.00 per month thereafter. 

7 “I am enclosing herewith Certified check to the amount of 

$50.00 in full settlement of rent due up to and including Sep¬ 
tember 30th, 1922, as per statement summarized below. 

“Rent paid from Feby. 1st, 1920, to Apr. 1st, 1922, @ 

$60.00 per month.$1,560.00 

“Rent based on Rent Commission’s determination: 

12 months’ rent @ $42.50 per month.... $510.00 
14 months’ rent @ 55.00 per month.... 770.00 


“Amount of rent fixed by Commission Feby. 1st, 

1920 to April 1st, 1922. 1,280.00 

“Amount of rent paid in excess of Commission’s 
determination . 280.00 

“Amount of rent due from April 1st, 1922, to September 

30th, 1922, at $55.00 per month. $330.00 

Less excess rent paid from February 1st, 1920, to April 1st, 

1922 . 280.00 

“Balance due for rent up to and including Septem¬ 
ber 30th, 1922. $50.00 


“Very truly yours, 

(Signed) W. B. McEACHERN.” 

Defendant also offered in evidence, without objection, a check 
dated November 30, 1922, for Fifty-five Dollars ($55.00) with a 
notation on the face thereof as follows: “Rent of Apartment #806 
in full to November 30, 1922.” Similar checks dated January 3, 
March 5, April 2, April 30, June 4, and July 3,1923, for the sum of 
$55.00 each, bearing substantially the same notations on the face in 
each case, were offered and received in evidence. The endorsements 
of the plaintiff thereon being acknowledged and admitted. Also a 
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check dated July 27, 1923, for Sixty Dollars ($60.00) payable to the 
order of the plaintiff, bearing the following notation on its face: 
“Rent of Apartment #806 for July,” was received and cashed by 
the plaintiff. That these sums paid the defendant’s rent in full up to 
the 1st of August, 1923, in accordance with the Rent Commission’s 
determination. 

After argument by counsel for both the plaintiff and defendant, 
the Court took the matter under advisement, and under date of Sep¬ 
tember 13, 1923, made a written finding in favor of the defendant, 
which finding was in words and figures as follows: 

“In the Municipal Court of the District of Columbia. 

8 At Law. 

No. 94204. 

“James J. Karrick, Trading as the Monmouth Hotel Company, 

Plaintiff, 

vs. 

“W. B. McEacherx, Defendant. 

“Finding. 

“Suit to Recover a Balance of $410.00 on Account of Rent of Apart¬ 
ment 806, The Monmouth, for the Year 1922 and to August 1, 
1923. 

“At the trial the facts developed that defendant entered said apart¬ 
ment agreeing to pay $60.00 per month therefor, and paid at that 
rate until March 1, 1922. That the amount per month was modi¬ 
fied by the Rent Commission on petition duly filed to $42.50 and 
later increased to $55.00; which amounts defendant paid; that on 
appeal duly taken the Court of Appeals reversed said determinations 
of the Rent Commission, and ordered the petitions dismissed. The 
plaintiff contends that by reason thereof defendant owes the differ¬ 
ence between the amount of rent paid and that which he agreed to 
pay, aggregating $410.00, that rent at the rate of $60.00 per month 
was demanded at all times, and the lesser rent disputed. 

“Defendant offered in evidence a check, (Ex. A for D), dated No¬ 
vember 30,1922, for $55.00, with notation on the face thereof, “Rent 
apartment 806 in full to Nov. 30, 1922,” which was accepted by 
plaintiff and cashed. Similarly checks, (Ex. B to G, inclusive), 
dated January 3, March 5, April 2, April 30, June 4 and July &, 
1923, for $55.00 each, bearing substantially the same notation on the 
face in each case, were offered and received in evidence, the endorse¬ 
ments of the plaintiff thereon being acknowldged. Also check dated 

a 27, 192o, (Ex. H), for $60.00, payable to the order of plaintiff, 
ing a notation on its face, “Rent apartment 806 for July,” was 
received and cashed by plaintiff. Defendant also offered in evidence 
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a letter, (Ex. I), dated September 23, 1922, written by defendant to 
plaintiff stating the account between them under the determinations 
of the Rent Commission and striking a balance due of $50.00, and 
enclosed a certified check for that amount, which plaintiff acknowl¬ 
edged had been accepted and credited. 

“In support of this suit plaintiff cites Section 110 of the original 
Ball Rent Act and as amended May 22,1922. The rent having been 
decreased, we do not see how these sections apply to a suit by the land¬ 
lord ; and, in any event, the entire proceedings before the Rent Com¬ 
mission having been dismissed by the Court of Appeals, the Ball Rent 
Act can have no application to the suit before us. Hence the ordi- 
narvremedies at law must apply. 

9 “The amount of the rent being in dispute, Ex. I, and the 

certified check accompanying it, as well as the checks with the 
notations thereon having been accepted and cashed, the plaintiff, in 
view of the well settled Taw of accord and satisfaction cannot main¬ 
tain this suit. 

“Finding for defendant as of September 13 1923. 

“MARY O’TOOLE, 

Judge.” 

And be it further remembered, that on, to wit, the 14th day of 
September, A. D. 1923, and before judgment was entered in this 
cause, the plaintiff, through his counsel, filed a motion for a new trial, 
which motion was duly set and called for hearing on the 24th day of 
September, A. D. 1923, at which time, after argument by counsel for 
the respective parties, the Court took said motion under advisement 
and on the 18th day of October, A. D. 1923, overruled said motion 
and entered a judgment for the defendant, to which findings of fact 
by the Court and conclusions of law thereon and judgment in favor 
of the defendant the plaintiff duly excepted, and the same was noted 
on the minutes of the Court. 

And be it further remembered, that the foregoing comprises all the 
evidence and proceedings in the trial of said cause, and that each of 
the several exceptions named were separately and severally taken and 
allowed by the Court, and so noted on the minutes of the Court, and 
at the request of the counsel for the plaintiff, this bill of exceptions 
having been submitted to the Court in duplicate on the 19th day of 
December, A. D. 1923, is signed and sealed and made a part of the 
record in this cause, now for then. 

Witness my hand and seal this 19th day of December, A. D. 1923. 

MARY O’TOOLE, 

Judge Municipal Court, D. C. 


Service of a copy of the foregoing bill of exceptions and notice of 
submissions for settlement acknowledged this 7th day of December, 
A. D. 1923. 

J. N. HALPER, 
Attorney for Defendant 
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Designation of Record. 
Filed December 10, 1923. 


The clerk will include in the record on writ of error issued by the 
Court of Appeals in the above cause the following: 

1. Plaintiff's Declaration, affidavit of merit and bill of particulars 
and defendant’s affidavit of defense. 

2. Memorandum of stipulation as to amending bill of particulars. 

3. Written findings and conclusions of law in favor of the de¬ 
fendant. 

4. Memorandum extending time for submission of motion for a 
new trial. 

5. Judgment for defendant. 

0. Memorandum oxtending timq for submission of bill of excep¬ 
tions. 

7. Assignment of errors. 

8. Bill of exceptions. 

9. This designation. 

CHAPIN B. BAUMAN, 

A ttomey for Plaintiff. 

Service of a copy of the above designation acknowledged this 7th 
day of December, 1923. 

J. N. HALPER, 
Attorney for Defendant. 


United States of America, 

District of Columbia, ss: 

Municipal Court of the District of Columbia. 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
a part of this transcript, in Cause Number 94204, At Law, wherein 
James L. Karrick, trading as the Monmouth Hotel Company, is 
plaintiff and W. B. McEachern, is defendant, as the same remains 
upon the files and of record in said Court. 

11 In testimony whereof, I hereunto subscribe my name and 

affix the seal of said Court, at the City of Washington, in said 
District, this 2nd day of January, 1924. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


JAMES L. KARKICK VS. V. B. MC KACHEBN. 


U 


12 Filed Nov. 8,1923. Municipal Court, District of Columbia. 
United States of America, ss 

The President of the United States to the Honorable Mary O’Toole, 

Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between James L. Karrick, trading as the Monmouth Hotel Co., 
plaintiff, and W. B. McEachern, defendant, No. 94204, a manifest 
error hath happened, to the great damage of the said plaintiff, as by 
his complaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said Court of 
Appeals, at Washington, within 20 days from the settling of the bill 
of exceptions, or within such additional time after the expiration of 
the 20 days as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 


Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 8th day of November, in the year of our 
Lord one thousand nine hundred and twenty three. 

[Seal of the Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia . 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


Endorsed on cover: District of Columbia Municipal Court. No. 
4083. James L. Karrick, &c., plaintiff in error, vs. W. B. Mc¬ 
Eachern. Court of Appeals, District of Columbia. Filed Jan. 4, 
1924. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1924. 5 


JAMES L. KARRICK, TRADING AS THE 
MONMOUTH HOTEL CO., PLAINTIFF IN 
ERROR 


W. B. McEACHERN 


BRIEF FOR PLAINTIFF IN ERROR 


CHAPIN B. BAUMAN, 
Attorney for Plaintiff in Error 















In tfje (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA 

January Term, 1924. 


No. 4083. 


JAMES L. KARRICK, TRADING AS THE 
MONMOUTH HOTEL CO., PLAINTIFF IN 
ERROR 

vs. 

W. B. McEACHERN 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement Of The Case. 

W. B. McEachern rented Apartment No. 806 in the 
Monmouth Hotel, situate at No. 1819 G Street, North¬ 
west, in the District of Columbia, sometime in June, 
1919, agreeing to pay plaintiff in error a monthly 
rental therefor of Sixty Dollars ($60.00). Subsequently 
the Rent Commission of the District of Columbia fixed 
the rent of said apartment at forty-two and 50/100 
Dollars ($42.50) a month from January 28, 1920, to 
January 28, 1921, and at Fifty-five Dollars ($55.00) 
from and after January 28, 1921. McEachern paid 
the rent at the rate "of Sixty Dollars ($60,000) per 
month, the amount which he had originally agreed to 
* pay, up to the first day of April, 1922. 

It was about this time that the Supreme Court of 
the United States held the Food Control and District 
Columbia Rents Act to be constitutional, and Mc- 
Eachera did not thereafter pay any rent for said apart- 
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' ment until September 23, 1922, when he wrote plaintiff 
in error a letter stating the account between them 
under the determination of the Rent commission, 
and striking a balance due up to and including September 
30, 1922, of fifty dollars ($50.00), and enclosed a certified 
check for that amount, which plaintiff in error accepted. 
McEachern then continuned to pay the rent for said 
apartment at the rate of fifty-five dollars ($55.00) per 
month, being the amount of rent fixed by the Rent 
Commission, and on each check which he sent in payment 
of his rent he endorsed a notation that it was rent for 
apartment No. 806 in full for the particular month. 

In June, 1923, this Court of Appeals reversed the 
determination of the Rent Commission fixing the rent 
upon said apartment No. 806 and others in the Mon¬ 
mouth Hotel, and remanded the cause to the Rent 
Commission with directions to dismiss the proceedings. 
Plaintiff in error thereupon commenced this suit in 
the Municipal Court to recover from the said McEachern 
the balance of rent for said apartment No. 806 up 
to the 1st day of August, 1923, the time that McEachern 
vacated the apartment. 

Upon this statement of facts, Judge Mary O’Toole 
of said Municipal Court held the plaintiff in error 
was not entitled to recover on the grounds that the 
acceptance by the plaintiff in error of McEachern’s 
checks, containing the notation “Rent in full for the 
particular month” amounted to an accord and satisfaction. 

Assignments of Errors. 

The assignments of error may be summarized as 
follows: 

1. That the court erred in finding the evidence proved 
an accord and satisfaction. 

2. That the court erred in holding the plaintiff 
in error not entitled to recover under the Ball Law. 
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3. That the court erred in holding the finding 
of facts sufficient to sustain the conclusions of law 
or judgment. , 

ARGUMENT. 

The errors assigned present the following proposi¬ 
tions which will be considered in the order indicated: 

1. Was the plaintiff in error entitled to recover 
under the Food Control and District of Columbia 
Rents Act, commonly called the Ball Law? 

2. Did the evidence prove an accord and satisfac¬ 
tion? 

3. Was the court’s conclusions of law and judgment 
sustained by the findings of fact? 

1. Section 110 of the Food Control and District 
of Columbia Rents Act, as approved October 22, 1919, 
provides as follows: 

“ Pending the final decision on appeal from a de¬ 
termination of the commission, the commission’s 
determination shall be in full force and effect and 
the appeal shall not operate as a supersedeas 
or in any manner stay or postpone the enforce¬ 
ment of the determination appealed from. 
Immediately upon the entry of a final decision 
on the appeal the commission shall, if necessary, 
modify its determination in order to make 
it conform to such decision. The difference, 
if any, between the amount of rent and charges 
paid for the period from the date of the filing 
by the commission of the determination appealed 
from and the amount that would have been 
payable for such period under the determination 
as modified in accordance with the final decision 
on appeal, may be added to or allowed on account 
of, as the case demands, future rent payments 
or may be sued for and recovered in an action 
in the Municipal Court of the District of 
Columbia. 
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Section 110 of the Original Act was amended by 
Section 10 of the Food Control and District of Co¬ 
lumbia Rents Act, as approved May 22, 1922, by 
inserting in lieu of the last sentence of Section 110, 
the following: 

“(c) In case of a decrease of rent by any such 
determination, the tenant shall, from time to 
time during such period and in accordance 
with the terms of the lease or other contract, 
pay to the owner the amount of rent fixed by 
the determination. The difference, if any, be¬ 
tween the amount of rent paid during such 
period and the amount that would have been 
payable for such period, under the determination 
as modified in accordance with the final decision 
on appeal, may be added to future rent pay¬ 
ments or used for and recovered in an action 
in the Municipal Court of the District of Columbia. 

“(d) The amendment of this section shall 
not be held to terminate any right for the 
recovery of rent in an action in the Municipal 
Court of the District of Columbia, if such right 
arose prior to the time that this section as 
amended takes effect.” 

These sections of the Ball Law specifically cover 
the instant case. Under these provisions of the 
Ball Law, a landlord whose rent had been reduced 
was authorized and compelled, pending an appeal, 
to accept the amount of rent as fixed by the Rent 
Commission’s determination. The landlord was unable, 
under the law, to in any way supersede the deter¬ 
mination of the Rent Commission, and he was compelled, 
pending the appeal, to accept the amount fixed by 
the Rent Commission, as he could not put the tenant 
out for not paying the old rate of rent. Section 106 
of the original act and Subsection C of Section 106 
of the act, as amended, provides as follows: 


r 



“(c) In any suit in any court of the United 
States or the District of Columbia involving 
any question arising out of the relation of landlord 
and tenant with respect to any rental property 
or apartment, except on appeal from the 
commission’s determination as provided in this 
title, such court shall determine the rights 
and duties of the parties in accordance with 
the determination and regulations of the commis¬ 
sion relevant thereto. 

2. But even if this were a case in which the law of 
accord and satisfaction could apply, the evidence 
did not establish a valid accord and satisfaction. 

It is essential to an accord and satisfaction, the 
same as it is to any contract, that there should be a 
meeting of the minds in order to constitute a valid 
accord and satisfaction: 

“Giving and acceptance in satisfaction. To 
constitute a valid accord and satisfaction it 
is also essential that what is given or agreed 
to be performed shall be offered as a satisfaction 
and extinction of the original demand; that the 
debtor shall intend it as a satisfaction for such 
obligations, and that such intention shall be 
made known to the creditor in some unmis¬ 
takable manner. It is equally essential that 
the creditor shall have accepted it with the 
intention that it should operate as a satisfaction. 
Both the giving and the acceptance in sat¬ 
isfaction are essential elements, and if they 
be lacking there can be no accord and sat¬ 
isfaction. The intention of the parties, which 
is of course controlling, must be determined 
from all the circumstances attending the 
transaction. 

1. C. J. page 529 

Worcester Color Co. vs. Henry Wood’s Sons 
Co... 209 Mass., 105. 
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The defendant paid the rent at the lesser rate in 
accordance with the determination of the Rent Com¬ 
mission, as shown by his letter dated September 
23, 1922, which accompanied the first check for an 
amount less than the orginal rent which he had agreed 
to pay, and it is to be presumed that his subsequent 
checks containing notations to the effect that they were 
rent in full for a particular month were meant as rent 
in full for that month in accordance with the Rent 
Commission’s determination, and not in full for the 
original demand. 

“As otherwise expressed, there is no specified 
manner in which the debtor must go about 
informing the creditor of the condition attached 
to his offer of payment. Nevertheless, in order 
to constitute an accord and satisfaction, it 
is necessary that the money should be offered 
in full satisfaction of the demand, and be accom¬ 
panied by such acts and declarations as amount to a 
condition that the money, if accepted, is accepted 
in satisfaction; and it must be such that the 
party to whom it is offered is bound to under¬ 
stand therefrom that, if he takes it, he takes 
it subject to such conditions.” 

1 C. J. page 557. 

Sanders vs. The Standard Wheel Co. 

157 Ky. 257, 259. 

It is, therefore, respectfully submitted that upon 
the facts and the law, the finding and judgment of 
the Municipal Court should have been in favor of the 
plaintiff in error for the amount claimed in his amended 
bill of particulars. 

CHAPIN B. BAUMAN. 

Attorney for Plaintiff in Error. 




k 

•. ■»: . 

ilppe SU^JSW 




Ali^ 




. !* ‘ • i^j 

? yftr'fi.V 

g*V:' -T&lh 

«•* • f*Mj 

r*-sv : “- '4'*4 : 

■v:.. 


i • ' 

'• 'Vi' 1 '-i i ■.•«;>.• 

srfvfe?.' .-•■ 

.: 

' ■•. 

■ ‘V. 

V •*., #.■*&-*■- -\ ..•' i* 

V '* f .i^ ' V ' ^ • ; •<* 

•K§: ’• ' >: ; .;:- 

*v w ? 

W0§^m\ 

■ 


< 'Sir' 1 ": V-ti,**' 


• T f. v kfcf; • - 
i v ;'..-/- > r + * * , *•’-• • 

Sw^Kiil- 

■J , ; ;,. . 


tfap- 

#SE 





















IN THE 


Court of Appeals, District of Colombia 

JANUARY TERM, 1924 


No. 4083 


James L. Karrick, Trading as the Monmouth Hotel 
Company, Plaintiff in Error, 


vs. 

W. B. McEachern 


APPELLEE’S BRIEF 


STATEMENT OF THE CASE 

McEachern, appellee, acquired the premises known 
as Apt. 806, The Monmouth Hotel, under an agree¬ 
ment with Karrick, appellant, by virtue of which he 
entered into possession and paid rent at the rate of 
$60.00 per month up to April 1, 1922. Thereafter the 
rent commission fixed the rental of the said apartment 
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at $42.50 per month lor the period January 2S, 1920, 
to January 28, 1921, and at $55.00 per month there¬ 
after. McEachern paid no rent from April 1, 1922, 
until September 23, 1922, when he wrote a letter to 
Karrick enclosing a certified check for $50.00 which 
he stated was in full settlement of rent due up to and 
including September 30, 1922. The letter contained 
a summarized statement striking a balance due on the 
account between the parties. The check was accepted 
and cashed bv Karrick. 

McEachern continued to pay rent at the rate of 
$55.00 per month, the payments being made by check 
which bore notations on the face thereof, “rent Apt. 
806 in full to Nov. 30, 1922 ,’ 9 and similar notations ap¬ 
peared on checks which were sent each month and re¬ 
ceived and cashed by Karrick. 

In June, 1923, the Court of Appeals reversed the 
determination of the rent commission fixing the rent 
as above and remanded the cause to the rent commis¬ 
sion with directions to dismiss the proceedings. Kar¬ 
rick then commenced these proceedings to recover from 
McEachern the difference between the rent fixed bv 
the rent commission and paid by McEachern and the 
original rent. 
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THE LAW 

Appellee, McEachern, contends upon the facts here¬ 
inbefore stated that the parties agreed that the sums 
paid by check were in satisfaction of the whole rent 
due, and that the agreement, with full performance, 
constitutes a bar to this action. 

The discharge of a claim by way of accord and sat¬ 
isfaction rests upon contract, express or implied, and, 
accordingly, it is essential that there be present in a 
contract of accord and satisfaction, (1) an assent or 
meeting of the minds, and (2) a consideration. 
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ASSENT OR MEETING OF THE MINDS 

An assent, when not expressed, may he interred, 
implied, or presumed from existing circumstances, or 
when expressed need not be in any particular form. 6 
11. C. L. 639. In the case of Fuller vs. Kemp , 138 N. Y. 
231, 33 N. E. 1024, a check for $400.00 was mailed with 
a letter stating that it was sent as payment in full of 
an unliquidated demand for $670.00. The creditor ac¬ 
cepted the check and used it, but “again sent his bill to 
the defendant, charging $670.00 for his services and 
crediting upon it $400.00 received by check.” The 
debtor answered calling attention to the condition upon 
which he had sent the check, and requested the creditor 
“either to keep the money upon the condition named 
or return it to him by first mail,” but no reply was 
made, and the money was not returned. Upon these* 
facts, the court said: 

“The acceptance of the money involved the ac¬ 
ceptance of the condition, and the law will not 
permit any other inference to be drawn from the 
transaction. Under such circumstances the assent 
of the creditor to the terms proposed by the debtor 
will be implied, and no words of protest can affect 
the legal quality of his act.” 

The same principle was involved in the case of 
Nassoiy vs. Tomlinson , 148 N. Y. 326, 42 N. E. 71.>, 
716, where the court said: 

“We come, therefore, to the question whether 
there was an acceptance by the plaintiff of an 
offer by the defendants to pay the sum they con- 
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ceded to be due in full satisfaction of the sum he 
claimed to be due. In order to determine this 
question, the letter of June 30, 1887, with the 
check and receipt enclosed therewith, should be 
construed together, so as to see whether the offer 
was made upon a specified condition. When thus 
construed, we find the defendant saying to the 
plaintiff: “Here is a check for $300.00 to pay 
your commission on the sale. Sign and return the 
enclosed voucher, in full of your commissions.’’ 
As reflecting the intentions of the parties it is the 
same, in effect, as if the check had been written 
“ In full’’ as was the case in Reynolds vs. Lumber 
Co. 8o Hun, 470, 33 N. Y. Supp.' 111.” 

See also Canton Union Coal Co. vs. Parlin-Oren- 
dorff , 215 Ill. 244; Potter vs. Douglas f 44 Oonn. 541; 
Barham vs. Bank of Delight. 94 Ark. 159. In the last 
cited case it appears that the plaintiff immediately 
wrote to the defendant that the check was accepted only 
in part payment of the account, but the court said 
that: 

“the moment the plaintiffs indorsed the check and 
collected it, knowing that it was offered only upon 
a condition, they thereby agreed to the condition 
and were estopped from denying such agree¬ 
ment. It was then that the minds of the parties 
met, and the contract of accord and satisfaction 
was complete in law.” 

As was said in Nassoiy vs. Tomlinson, supra, “the 
plaintiff cannot be permitted to assert that he did not 
understand that a sum of money, offered ‘in full’ was 
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not, when accepted, a pa vine nt in full. The acceptance 
of checks, tendered upon an expressed condition, is an 
acceptance of the condition. The party making the 
tender has a right to impose the conditions upon which 
the tender shall be made.” See also Snow vs. Greis - 
heimer, 220 Ill. 106; Davidge vs. Simmons, 49 App. 
D. C. 398, 266 Fed. 1018; Soper vs. Myers, 45 App. 
1). C. 286; Andrews vs. Holler, 32 App. 1). 0. 392. 

COXSIDERATIOX 

A valuable consideration may consist either in some 
right, interest, profit, or benefit accruing to the one 
party or some forbearance, detriment, loss, or respon¬ 
sibility given, suffered or undertaken by the other. 
Frye vs. Hnbbell, 74 X. H. 358, 68 Atl. 325, 17 L. R. A. 
(NS) 1197; Hamer vs. Sid way, 124 X. Y. 538, 27 X. E. 
256, 12 L. R. A. 463, 21 A. S. R. 693. 

In most of the reported cases, tin* consideration to 
sjnpport a contract of accord and satisfaction has been 
predicated upon the compromise of a disputed or 
unliquidated claim. Andrews vs. Haller, supra; TJ 7 «.s7*- 
ington .V. Gas Co. vs. Johnson, 123 Pa. 576; In re 
Cunningham, 227 Ill. App. 124; C. M. cf St. P. vs. Cl ark, 
178 IT. S. 353; Snow vs. Grcishrimer, supra; Nassoiy 
vs. Tomlinson, supra; Fuller vs. Kemp, supra. 

There are numerous authorities to the effect that 
where an agreement between lessor and lessee to ac¬ 
cept less rent than is reserved in the original lease 
is executed, the lessor is thereafter barred from re¬ 
covering more, and the courts have not in all such 
cases based their opinions on the presence of a con¬ 
sideration. Davidge vs. Simmons, supra; Soper vs. 
Myers, supra; McKenzie vs. Harrison, 120 X. Y. 260, 
24 X. E. 458; 8 L. R. A. 257,17 A. S. R. 638; Schnessfer 
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vs. Lunstrom, 246 Fed. 439; Ten Eyck vs. Sleeper, 65 
Minn. 413, 67 N. W. 1026. 

In the case of Brackett vs. Lofgren, (Minn.) 167 N. 
\V. 274, the parties to a lease had agreed to reduce the 
rent and the lessor had received and receipted for the 
rent at the reduced rate. Commenting on the rule 
that an agreement to receive partial payment in satis¬ 
faction of the whole debt was without consideration, 
the court said: 

“The rule is not a satisfactory one, particularly 
as applied to a case like this, where a landlord, 
wide awake, admittedly agreed to yield a portion 
of the rent intending to abide by the agreement, 
and in fact did abide by it month after month for 
two years, and then after the monthly rebates had 
grown to a staggering amount, sued to recover in 
one lump sum the aggregate of the amounts vol¬ 
untarily yielded.” 

w * 

In manv other cases the courts have shown a ten- 
deucy to uphold such agreements upon the least con¬ 
sideration. Jaffray vs. Davis , 124 N. Y. 164, 26 N. E. 
351, 11 L. R. A. 710, Frye vs. Hubbell, supra; Ex 
parte Ziegler , (S. C.) 64 8. E. 513, 514. In the note 
to Fuller vs. Kemp , supra, 20 L. R. A. 795, the follow¬ 
ing appears: 

“Where the claim is not a money demand, or, 
if so, is unliquidated, or if liquidated is doubtful 
in fact or law, any sum, no matter how small, given 
and received in satisfaction of any demand, no 
matter how large, will legally satisfy that demand 
as a compromise.” 
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not, when accepted, a payment in full. The acceptance 
of checks, tendered upon an expressed condition, is an 
acceptance of the condition. The party making the 
tender has a right to impose the conditions upon which 
the tender shall be made.” See also Snow vs. Greis - 
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178 U. S. 353; Snow vs. Greisheimer, supra; Nassoig 
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cept less rent than is reserved in the original lease 
is executed, the lessor is thereafter barred from re¬ 
covering more, and the courts have not in all such 
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vs. Lunstrom , 246 Fed. 439; Ten Eyck vs. Sleeper , 65 
Minn. 413, 67 N. W. 1026. 

In the case of Brackett vs. Lofgren, (Minn.) 167 N. 
W. 274, the parties to a lease had agreed to reduce the 
rent and the lessor had received and receipted for the 
rent at the reduced rate. Commenting on the rule 
that an agreement to receive partial payment in satis¬ 
faction of the whole debt was without consideration, 
the court said: 

“The rule is not a satisfactory one, particularly 
as applied to a case like this, where a landlord, 
wide awake, admittedly agreed to yield a portion 
of the rent intending to abide by the agreement, 
and in fact did abide by it month after month for 
two years, and then after the monthly rebates had 
grown to a staggering amount, sued to recover in 
one lump sum the aggregate of the amounts vol¬ 
untarily yielded.” 

hi many other cases the courts have shown a ten- 
deucy to uphold such agreements upon the least con¬ 
sideration. Jaffray vs. Davis, 124 N. Y. 164, 26 N. E. 
351, 11 L. R. A. 710, Frye vs. Hubbell, supra; Ex 
parte Ziegler , (S. C.) 64 8. E. 513, 514. In the note 
to Fuller vs. Kemp , supra, 20 L. R. A. 795, the follow¬ 
ing appears: 

“Where the claim is not a money demand, or, 
if so, is unliquidated, or if liquidated is doubtful 
in fact or law, any sum, no matter how small, given 
and received in satisfaction of any demand, no 
matter how large, will legally satisfy that demand 
as a compromise.” 



8 


Some of the cases hold that the receipt by a creditor 
of cash in hand, though less than the amount due him, 
is a real benefit, when the fact that he might ho put to 
vexation, cost and delay, or the hazards of litigation in 
an effort to collect all, is taken into consideration. 
Note to 17 L. R. A. (NS) 1107. 

In the case of Melroy vs. Kenmierer, 218 Pa. 381, 
383, 67 AtL 699, 700, 11 L. R. A. (NS) 1018, 120 A. S. 
R. 888, it is said: 

“Asa part can never be ecpial to the whole, pay¬ 
ment of a part of a debt presently due gives the 
creditor nothing that he was not entitled to and 
deprives the debtor of nothing he was not bound 
to part with before, and therefore there is no con¬ 
sideration. The logic is unimpeachable, but it 
fails to take into consideration the practical im¬ 
portance of the difference between the right to 
a thing and the actual possession of it. As said 
in Ebert vs. Johns, 206 Pa. 39o, no Atl. 1064, “to 
a merchant with a note coming due, $o,000.00 be¬ 
fore 3 o’clock today, which will save his commer¬ 
cial credit, may well be worth more than $20,000.0(1 
tomorrow, after his note has gone to protest.” 
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ARGUMENT 


The question, then, is whether, applying the law 
to the facts in this case, there is disclosed an agree¬ 
ment, express or implied, on the part of the appellant 
to receive the checks in full satisfaction of rent due. 

McEachern sent his checks to Karrick with the no¬ 
tation thereon that it was in full for rent for the par¬ 
ticular month. In effect, he said, “I offer you $55.00 
in full for rent of Apt. 806 for the month of July,” 
and the landlord understood or from the facts and cir¬ 
cumstances should have understood the condition im¬ 
posed, and by accepting and cashing the checks he be¬ 
came bound by the condition. It is urged by appellant 
that under section 110 of tin* Food Control and Dis¬ 
trict of Columbia Rents act, as approved May 22,1922, 
the landlord was compelled, pending the final decision 
on appeal, to accept the rent at the rate fixed by the 
rent commission. He was not, however, compelled to 
accept the rent upon condition. He might have brought 
a possessory action against the tenant and the tenant 
in order to save his tenancy, would have been com¬ 
pelled to make a tender of the rent due. “A tender, 
to be of any avail, must be unconditional.” Davidfie 
vs. Simmons, supra. The landlord could have com¬ 
pelled tin* tenant to make an unconditional tender. 

There was sufficient consideration to support the 
contract of accord and satisfaction. A bona fide dis¬ 
pute existed. The landlord claimed that the rent fixed 
by the rent commission was confiscatory and void and 
that the contract rate applied. The tenant contended 
that the rate fixed bv the rent commission was valid 
and in full force and effect. In law the claim of the 
landlord was doubtful. Moreover the receipt by the 
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landlord of the lessor sum was of greater benefit to 
him than the right to receive the greater sum. It was 
the difference between the right to a thing and the 
actual possession of it as declared in the case of Mel- 
roy vs. Kemmerer, supra. 

McEachcrn, in submitting his checks marked “in 
full,” intended that they be accepted on that condi¬ 
tion, or returned to him. Had the landlord refused to 
accept the payments on that condition, McEachern 
could have vacated the premises in order to avoid the 
payment, eventually, of the greater sum, but the checks 
having been accepted and cashed, he remained in the 
premises, secure in the belief that he was fulfilling his 
contract each month and paying all he was required 
to pay. The fact that the tenant remained in the 
premises was in itself a benefit conferred upon the 
landlord. 

It is, therefore, respectfully submitted that the judg¬ 
ment of the Municipal Court of the District of Colum¬ 
bia should be affirmed. 


Jacob X. Halper, 
Attorney for Defendant in Error. 


